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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

      PRESENT: Mr.  R. LAL, AJS 

      Sessions Case No.42 /2015 

         STATE OF ASSAM 

  Vs 

      Dauharu Boro @ Dadhiram Boro 

DATE OF EVIDENCE: 30.05.2015, 12.06.2015 & 24.06.2015 

         DATE OF ARGUMENT: 06.08.2015  

DATE OF JUDGMENT: 11.08.2015 

ADVOCATE FOR THE PROSECUTION: Mr.BK Chetri 

ADVOCATE FOR THE DEFENCE: Mr. M Khaklary 

CASES REFERRED:  

2014 (2) GLJ 183 

AIR 1980 SC 1111 

(1962) 1 SCJ 108 

JUDGMENT: 

1. The case at hand was initiated on the basis of an FIR lodged by 

SI Dipu Bora, an attached officer of Tangla PS. A reading of the 

FIR discloses that as per GDE dated 23.03.2015 the informant 

had been instructed to go along with some members of 12 
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Assam Police Battalion to village Botakuchi and arrest warrantee 

Dadhiram Boro @ Daoharu Boro wanted in four criminal cases. It 

is stated that when the police party were able to track down the 

accused to a jungle near village Botakuchi, at that time, the 

accused suddenly came out of the jungle armed with a khukri 

and chased the policemen. It is in the FIR that seeing this the 

policemen had jumped into a ditch to save their life but the 

accused/warrantee did not stop and ran towards the informant 

with the khukri in his hand. At that point seeing no other 

alternative, so reads the FIR, the informant fired one round from 

his service pistol and the bullet hit the left leg of the accused. It 

was only then that the accused could be over-powered and the 

khukri was seized. The FIR further discloses that immediately 

thereafter the police party took the injured to Udalguri Civil 

Hospital for ensuring proper treatment of the injured.     

 

2. The informant has submitted that the accused attempted to kill 

him and other members of the police party and that the accused 

challenged the law enforcement agency and deterred them from 

doing their duty. In that background, the FIR led to initiation of 

the Tangla PS Case number 29/2015 under Section 353/307 IPC. 

 

3. Record would disclose that SI Dhireswar Baruah was endorsed 

the investigation. Formal seizure of the khukri was made. 

Statement of material witnesses was recorded. The I/O arrested 

the accused and forwarded him to the Court of learned CJM with 

prayer to keep them in custody. The prayer was accorded. At the 



3 
 

end of investigation, police laid charge sheet vide CS 14/2015 

dated 31.03.2015 against the FIR named accused person.  

 

4. On receipt of the charge sheet, cognizance of the offence was 

taken as per mode under Section 190(1) Cr.PC. Record would 

disclose that the accused was furnished with copy of relevant 

documents. Thereafter, having considered the fact that the case 

is triable exclusively by Court of Session, the case was committed 

to the Court of Hon’ble Sessions Judge Udalguri.  

 

5. This Court framed the charge under Section under Sections 353 

IPC and 307 IPC against the accused and the particulars of the 

charge under the above provisions was read over and explained. 

The accused pleaded not guilty and hence the case proceeded to 

next stage of trial. In the instant case, prosecution has examined 

7 witnesses to prove the charges. On the other hand the defence 

has examined 5 witnesses to repudiate the prosecution version of 

the incident. 

 

6. POINT FOR DETERMINATION: (a) Whether the accused 

Dadhiram Boro @ Dauharu Boro on 23. 03.2015 in a place near 

village Botakuchi under Tangla PS used criminal force with intent 

or knowledge that he would thereby deter the policemen from 

doing their duty? (b) Whether the accused on the date and place 

mentioned above, with intent or knowledge, attempted to 

commit murder/culpable homicide of the informant?  
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7. DISCUSSION DECISION AND THE REASONS THEREOF:I 

have carefully gone through the evidence on record and I have 

also heard the rival counsels. Before I analyze the evidence, let 

me briefly re-capitulate the prosecution and defence evidence. 

 
8. Evidence of the Informant & its analysis: Sub Inspector 

Dipu Bora, the informant, has been examined as PW1 and he 

would state that on 23.03.2013 on being endorsed with four non 

bailable warrants of arrest in four different cases against accused 

Dauharu Boro, he went to village Batakuchi along with three 

armed branch constables to apprehend the warrantee (accused). 

PW1 has stated that his source had told him the exact place 

where the accused was hiding and so along with the police party 

he went directly behind the paddy field and found the accused 

hiding.  

 

9. It is averred by PW1 and when he went near to try and 

apprehend the accused, the accused came out armed with a 

khukri and chased him. PW1 has been specific that accused tried 

to kill him with the khukri and to save himself he had to jump 

into a nala, but the accused followed him thereto. This witness 

has testified un-ambiguously that accused followed him into the 

nala, and in order to save himself, he fired one round from his 9 

MM service pistol and the bullet hit the leg of the accused.  

 
10. It was only after the accused was injured, so testified PW1, 

that the police personnel were able to apprehend him and seize 
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the khukri. PW1 has been specific that at that point of time there 

was no local villager present except the policemen.  

 

11. It is in the deposition of the informant (PW1) that the 

accused was avoiding Court warrants for last three (3) or four (4) 

years and he was wanted in four (4) cases by Courts of law. This 

witness has exhibited the FIR and brought it on record. He goes 

on to state that he had prepared the seizure list after recovering 

the khukri from the place. The informant has identified the khukri 

seized and marked as Material Exhibit A. 

 

12. In cross examination PW1 has stated that he had not gone 

to the house of the accused person on that date but went 

straight to the place where the accused was hiding based on 

information received from a source. It has been also admitted 

that PW1 had not made any blank fire before shooting at the 

leg of the accused person. 

 
13. In the course of the cross examination PW1 answered that 

he had earlier attempted to apprehend the accused but each 

time, the accused got a scent of the police coming and had 

made good his escape. The defence has also tried to quiz 

PW1 on his source but Section 125 of the Evidence Act give 

liberty to the police officer not to disclose his source and 

hence I had not permitted that question. 

 

14. At the stage of argument Mr. Khaklary, the learned counsel 

for the defence argued that PW1 did not state in his previous 

statement recorded under Section 161 Cr PC about his earlier 
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attempt to apprehend the accused and so this part of the 

statement should be taken as an attempt to improve the 

prosecution version.  

 

15. I do not agree with the defence, for, an answer to a 

question asked whilst under cross examination cannot be later 

on used by the defence to show that it was an improvement. 

The witness (PW1) had not stated anything about his earlier 

attempt during the examination in chief. It was only in the 

context of the question asked that PW1 replied that he had 

made previous attempt and such an answer is neither an 

improvement nor a variation.  

 

16. The defence persisted with questioning the PW1 as to why 

he did not take help of local villagers while trying to 

apprehend the accused/warrantee on 25.03.2015. PW1 has 

explained that he did not inform the local villager about his 

visit because he felt that if he do, there was a danger that 

accused would again escape. It stands proved that warrant of 

arrest issued against the accused was pending for several 

years. In that background, the answer given by PW1 appears 

convincing and believable. 

 

17. At this juncture I would like to point out that it is the 

discretion of the police officer, so long as he remains within 

the law, to determine as to how to go about his business of 

apprehending a warrantee. There is no law not even any rule 

of prudence that mandate that when a police officer goes out 
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looking for an accused, the officer must take local populace in 

confidence. In that view of the matter, the question asked by 

the defence has not much relevance. 

 

18. Other Prosecution Witnesses: Havildar Timurthy 

Basumutary (PW2) deposed that in March 2015 while he was 

posted at Tangla PS, he accompanied SI Dipu Bora to village 

Botakuchi village. Behind a pathar in a habi (small jungle), so 

deposed PW2, they traced the accused person.  PW2 testified 

that accused armed with a Khukri chased SI D Bora and seeing 

this in order to save themselves, they jumped to the other side of 

the nala but the accused still tried to attack SI Bora who then 

fired from his service pistol at the leg of the accused and injured 

him. PW2 testified that the khukri was snatched and the injured 

was taken to the Udalguri Civil hospital for treatment.  

 

19. ABC Nayanmoni Gogoi (PW3) stated that they had 

surrounded the accused in the habi (small jungle) behind the 

pathar and at that juncture the accused carrying a naked khukri 

chased SI D Bora and in order to save himself, SI Bora fired at 

the accused injuring him.   

 

20. ABC Kristapal Mardi examined as PW4 deposed that the 

accused was found in a jungle near the pathar. He testified that 

the accused was carrying a khukri and he attacked SI Dipu Bora 

with that Khukri. In order to save himself, SI Bora, so deposed 
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PW4, fired one round from his service pistol and the bullet hit the 

leg of the accused person.  

 

21. Jogen Deka (PW5) is a driver and he would depose that he 

took the four policemen to Tinali of Botakuchi village where the 

policemen got down and went behind the vehicle out of the 

village. PW5 stated that he remained seated in the vehicle and 

after some time heard one gun shot. Soon thereafter, he saw 

that the policemen had brought the accused to the vehicle and 

that the leg of the accused was injured. He would also state that 

the policemen had recovered one khukri when they returned to 

the vehicle. This witness deposed that the accused was then 

taken straight to Udalguri Civil hospital.  

 

22. In so far as PW5 is concerned a minute reading would go 

to show that he has stated that after getting down from the 

vehicle, policemen went behind the vehicle outside the village. 

PW5 stated that he remained glued to his seat in the vehicle. It is 

an admitted possession he had not seen the actual incident 

inasmuch as he remained in the vehicle during the entire 

episode. During cross examination PW5 stated that his statement 

was never recorded by the I/O. He would also state that his 

signature on the seizure list was obtained at Tangla PS. One 

more aspect that the defence has canvassed is that PW5 stated 

during cross examination that he saw the policemen chasing the 

accused person. 
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23. Cross examination of PWs: The four witnesses being 

PW2 PW3 PW4 & PW5 maintained a consistent position that 

there were four police personnel. It also remained consistent that 

the vehicle by which the policemen went was a private vehicle 

and not a police department vehicle. All the witnesses (including 

PW5) stated that the policemen went outside the village.  

 

24. PW2, PW3 and PW4 maintained that the place of 

occurrence was behind a pathar outside the residential area of 

village Batakuchi and they also stated similarly that there was a 

habi (small jungal) behind the pathar. PW2, PW3 and PW4 could 

not be shaken and remained steadfast that the accused came out 

armed with a khukri and chased the informant. It also has come 

on record that though the informant fell into a nala the accused 

did not abandon the chase and tried to hit the informant with the 

khukri by following him into the nala. 

 

 

25. In the above backdrop, I would now read the evidence of 

PW6.Someswar Rabha has stated candidly that he had gone to 

Tangla PS in his capacity as VDP secretary. At the police station, 

the OC Tangla PS showed him a khukri and asked him to sign on 

the seizure list which he did. In cross examination PW6 admitted 

that he does not know as to from whom the khukri was seized. 

 

26. Deposition of the IO: Coming now to the evidence of 

investigating officer SI Dhireswar Baruah (PW7), it is noted that 
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he has stated that accused Dauharu Boro is wanted in several 

cases inasmuch as different courts at Udalguri had issued 

warrant of arrest against him. In that context, on 23.03.2015, 

according to PW7, the OC Tangla PS made a GD entry No. 508 

dated 23.03.2015 and directed SI Dipu Bora to go to village 

Batakuchi and arrest the accused person. The GD entry has been 

marked and exhibited as Exhibit 3.  

 

27. According to PW7, the police officer, late that night, filed a 

formal FIR informing inter-alia that the accused had tried to kill 

him with a khukri when he tried to apprehend him. PW7 stated 

that he had seized the seizure list prepared by PW1 and the IO  

also took control of the khukri (material exhibit A) from the 

informant and made it a part of the materials collected during 

investigation.  

 

28. SI Dhireswar Baruah, the PW7, further stated that during 

investigation he had recorded the statement of material 

witnesses and has stated specifically that the villagers of 

Batakuchi are afraid of accused Dauharu Boro and hence he 

could not examine any local witness.  

 

29. In cross examination PW7 has explained the sketch map 

(exhibit 4) and stated that the exact place where the incident or 

attack took place was a jungle but on one side there is pathar 

and on other side there is a road. He has also stated the GD 

entry clearly shows the name of the four police personnel and 

that he has made all those policemen as witness in this case. 
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Thus the oral evidence of the IO and the exhibit 3 proves that 

PW2 PW3 and PW4 were present at the place of occurrence and 

are not planted witness. Exhibit 4 supports the ocular description 

of the place of occurrence. 

 

30.  PW7 has also brought on record that accused was wanted 

in GR case Nos. 1366/13, 452/13, 1445/13 and GR 1041. While 

answering a question during cross examination PW7 answered 

that he had not seized those warrants as under the law, the 

warrant has to be returned to the issuing Court. I agree with him 

for a police officer cannot act contrary to law and is bound to 

return the NBWA along with report. Infact non return of warrant 

to the issuing Court may invite penal action under Section 175 

IPC.   

 

31.  Argument by the defence: The first limb of defence 

argument is that the two seizure witnesses have not supported 

the prosecution case and hence the accused ought to be given 

benefit of doubt. Mr. Khaklary has drawn my attention to the 

statement of PW5 and PW6 and pointed out that while PW5 has 

stated that his statement was never recorded by the police and 

that he remained in the vehicle throughout PW6 has stated that 

he saw the khukri at the police station and does not know as to 

from whom the khukri was recovered and thus according to him, 

serious doubt is cast on the veracity of the prosecution version.    

 

32. The second limb taken by Mr Khaklary is that by seizing 

the khukri at that place of occurrence the informant has started 
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the investigation of the case and so according to him the 

investigation had become tainted. He has relied on a decision of 

the Tripura High Court reported in 2014 (2) GLJ 183 to submit 

that if the investigation is conducted by the informant after filing 

the FIR the investigation becomes tainted.  

 

33. I have considered the two principal grounds taken and I 

would discuss the second ground first for it involves a question of 

law. It need to be noted that in Assam, the investigating wing is 

not separate from the law & order duty of a policemen. In the 

instant case SI Dipu Bora had gone on a law and order duty to 

enforce the execution of the warrants of arrest issued by various 

Courts at Udalguri. In the course of such duty, he came across 

the khukri of the accused person which had fallen on the ground. 

In such circumstances the police officer could not have stated 

that he would not seize the khukri for no police case has been 

registered. Had he done so and not seized the khukri it would 

have amounted to dereliction of duty. In that view of the matter 

the seizure of the khukri from the place of occurrence and 

handing it over to the I/O was proper just and correct.  

 

34. Be it remembered at that stage, no formal FIR had been 

registered at that point of time. Formal investigation starts only 

after registration of police case and not before. There is a 

concept of preliminary steps and miscellaneous CD under the 

Assam Police Manual. In that view of the matter also the decision 

of the Tripura High Court in Sambhu Chakraborty Vs State of 
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Tripura 2014 (2) GLJ 183 is not applicable to the fact of the 

present case. 

 

35. Non-support by PW5 & PW6: The first ground taken to 

assail the prosecution version was the non-support by PW5 & 

PW6. I note that PW6 has not deposed contrary to the deposition 

of PW1 to PW4. What he states is that he was not present and 

thus his version does not support the defence nor the 

prosecution. Nothing more can be read from the testimony of 

this witness. A bare look into the deposition of PW1 PW2 PW3 & 

PW4 shows that they have no-where stated that either PW5 or 

PW6 was present at the place of occurrence. In fact the 

examination of PW6 by the IO as a seizure witness is a most 

mechanical way of conducting investigation.  

 
36. What is also not in dispute is that PW5 was never near the 

place of occurrence when the khukri was seized. The informant 

and the other eye witnesses have not tried to improve the case 

by showing his presence at the place of occurrence. What is 

significant is that PW5 states that the policemen, when they 

came back, were in possession of a khukri. A careful analysis 

thus reveal that on the material point PW5 has tacitly supported 

the prosecution version. In any view of the matter, testimonies of 

PW5 & PW6 does not go against the prosecution version. 

 
37. The third ground taken by the learned defence counsel is 

the apparent contradiction in the version given by PW5 inasmuch 

as he stated that he saw the policemen chasing the accused 
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person. It has been argued with much force that the deposition 

of PW5 contradicts the version of PW1 that accused came out 

armed with a khukri and tried to attack the policemen.  

 

38. Evidence is always read holistically and one word here or 

there does not change the meaning of the entire deposition. A 

careful reading of the deposition of PW5 reveals that the 

policemen un-boarded the vehicle at the village tinali and then 

went outside the village, behind the vehicle. It is stated by PW5 

and it is also not in dispute that he remained glued to his seat.  

 

39. In that background, when PW5 stated that the policemen 

after going behind the vehicle “chased” the accused, he must 

have meant that the policemen went looking for the accused 

person.  It is not possible for a driver seating in the vehicle to 

see as to what happened behind the vehicle especially as to what 

happened about 200 metres away from the vehicle. The driver 

has been unequivocal that the policemen went behind the vehicle 

outside the village and in that background, I do not find any 

merit in the grounds raised by the defence and they can safely 

be thrown over-board.  

 

40. Beginning of the Conclusion: During the cross 

examination of PW1 and PW7 the defence has not denied that 

accused was wanted in four criminal cases. Even under Section 

313 (1)(b) Cr PC accused choose not to deny that he was wanted 

in four cases by the Court. The relevant General Diary Entry No. 

508 dated 23.03.2015 has been marked without objection. There 
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is no suggestion whatsoever against the content of the GD Entry. 

The GD entry marked as exhibit 3 goes to show that Timurthy 

Basumutary, Nayanmoni Gogoi and Kristapal Mardi had gone 

along with SI Dipu Bora to execute the warrants of arrest against 

accused Daharu Boro.  

 

41. The GD entry specifically mentions the criminal cases in 

which warrant of arrest had been issued against the accused 

person. The case number so mentioned in Exhibit 3 finds 

corroboration in the FIR marked as Exhibit 1 and is further 

supported by the ocular evidence of PW7. In other words, no 

further proof is required to hold that on 23.03.2015, there was 

four non bailable warrants pending against the accused person 

and that PW1 along with other three armed branch police 

personnel had gone to apprehend him.    This fact stands proved. 

The limited question is whether the prosecution has been able to 

prove the other part of the incident as reported in the FIR or not.  

 

42. In this context, I may point out that there are two tests: 

Firstly, whether the given story prima facie inspires confidence or 

not. Secondly, while appreciating the evidence minor 

discrepancies on matters which do not affect the core of the 

prosecution case should not prompt the Court to reject the 

evidence in its entirety. 

 
43. I have carefully gone through the prosecution evidence 

and I find that during cross examination, the defence has not 

been able to dislodge PW1 to PW4 on any material point. PW1 to 
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PW4 depicted the incident in similar manner corroborating one 

another that the accused came out of the habi armed with a 

khukri and attacked the informant. They have further testified 

that accused chased the informant into the nala and could be 

stopped only after being hit by a bullet. and hence the 

prosecution story inspires confidence and can be acted upon. The 

version given by these witnesses is not contrary to the natural 

course of human event. 

 

44. I also find that except minor inconsistencies here and 

there, there is nothing material which warrant this Court to 

disbelieve the prosecution version. The credibility of the 

witnesses has remained intact. I am not inclined to give undue 

importance and shake the basic version of the prosecution 

witness. Reliance is placed upon two decisions of the Supreme 

Court reported in Vijay @ Chine eVs State of MP (2010) 8 SCC 

191 and Bhajan Singh Vs State of Haryana AIR 2011 SC 2552. 

What is therefore crystal clear is that, the prosecution story 

inspires confidence and can be acted upon. 

 

 

45. Now the defence version: In this case the defence has 

examined five (5) witnesses in an attempt to probabilize their 

version and create reasonable doubt in the prosecution story. 

The defence story is that the accused was apprehended from 

the village centre near the Railway Gate and that he was shot 

at close range on his leg in the police vehicle without any just 

reason. 
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46. Mukunda Deka(DW4) is the Gaonbura of village Batakuchi. 

He has stated that he had not seen the incident but heard 

from the villagers that accused was apprehended from the 

village and then the police men fired at his leg and injured 

him. DW5 Arjun Limbu is the VDP Secretary of the village and 

he has stated similarly that on the date of the incident he was 

not in the village.In cross examination DW4 and DW5 have 

admitted that they do not know as to how the incident 

unfolded. In other words, no value can be assigned to the 

evidence of these two witnesses as their evidence is 

inadmissible. 

 

47. Now let me come to the evidence of DW1, DW2 and DW3. 

Dauharu Boro @ Dadhiram Boro is the accused and by 

resorting to the provision under Section 315 Cr PC has 

examined himself as DW1. He has stated that at about 3 PM, 

one day in the March 2015 when he was sitting near railway 

gate of his village a police vehicle suddenly came and stopped 

and the police men came out and apprehended him.  

 

48. DW1 has stated that the vehicle started and after about 

200 meters, the vehicle was stopped and one police officer SI 

Dipu Bora fired at his (DW1) left leg from the pistol and as a 

result he sustained grievous injury. DW1 has stated that he 

was fired upon, without any reason, and when he was already 

apprehended and sitting in the vehicle. It is in the deposition 

of DW1 that when he asked the police officer as to why was 
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he shot at the police officer instead of replying to him blind-

folded his eyes with a piece of cloth and took him to Udalguri 

Civil Hospital. It needs some emphasis here that according to 

DW1, he was not blind folded when initially apprehended and 

it was only after taking him to a distance that he was shot at 

and then his eyes were covered with a piece of cloth. In other 

words, the blind folding taking place at the last stage.  

 

49. It is in the deposition of DW1 that the police men got him 

treated at Tezpur Medical College and Gauhati Medical 

College. He has further testified that the vehicle in which the 

police men came was not a Maruti Van but a Tata Sumo. 

 

50. DW2 Moneswar Boro is friend of the accused and testified 

that he was sitting with the accused near the rail way gate 

when policemen came in a vehicle and apprehended the 

accused person. DW2 has further stated that immediately 

after picking up the accused and they blind folded him with a 

gamusa and took him away. It is further testified that after 

some time he heard sound of bullet fire. In cross examination 

DW2 was not sure as to in what vehicle policemen had come. 

He could not state as to whether it was a Bolero or a Sumo. 

What is equally material is that DW2 has further stated that 

first the accused was blind folded and then he was pushed in 

to the vehicle. 

 

 

 



19 
 

51. DW3 Nijamshree Boro is the wife of Dauharu Boro 

(accused). She testified that she too was present when the 

police personnel came and apprehended the accused near the 

rail way gate. But DW1 and DW2 has not stated about 

presence of DW3. Moreover the DW3 could not even state as 

to what type of vehicle the police man had come. She has 

stated that policemen have blindfolded her husband after 

pushing him into the vehicle which is a version different from 

one testified by DW1. In that view of the matter the 

statement of DW3 that she saw the occurrence near the 

railway gate is not believable.  

 

 
52. Analysis of evidence of DW1: The defence version as 

comes out from a bare reading of the deposition of DW1 is 

that the informant first shot the accused on his leg without 

any reason and thereafter, that very police officer takes the 

accused to Udalguri Civil Hospital directly without wasting any 

time. Such a defence version is self-contradictory.  

 

53. Had the police officer shot at the accused without any 

reason, why on Earth would he rush him to the Civil Hospital. 

The testimony of DW1 goes to show that PW1 did not even 

stop the vehicle at the Tangla PS to seek his superior’s 

permission but he went straight to Udalguri Civil Hospital and 

ensured that immediate treatment is administered to the 

accused person. The conduct of the informant, as comes out 
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from the mouth of DW1, shows the inherent flaws in the 

defence version. 

 

54. Inter-se contradiction: The prosecution has suggested 

that DW2 was not present at the time of occurrence and 

brought to the notice of this Court that there is a major 

variation between his deposition and the deposition of DW1. 

It has been pointed out that while DW1 has stated that he 

was blind folded only after SI D. Bora had fired upon him 

DW2 goes to state that first the accused was blind folded and 

pushed into the vehicle. The variation is material and indicates 

that DW2 may not be stating the truth. It has to be noted that 

he is a friend and also related to the accused and is thus 

interested to ensure that the accused goes out scot free. 

Moreover, I would like to reiterate that the presence of DW3 

is not spoken to by DW1 or DW2. In view of such facts I am 

of the considered opinion that the defence version is 

concocted and liable to be rejected. 

 

55. The incident stands proved: In the result, I hold that 

on 23.03.2015 the four policemen had gone on duty to 

apprehend the accused person. It also stands proved that 

accused was hiding in a habi (small jungle) near a pathar far 

from the residential area of the village. A careful analysis of 

the testimonies of the prosecution witnesses lead me to hold 

that accused came out armed with a khukri and attacked the 

policemen, more particularly PW1. I also conclude that the 

accused chased PW1 into a nala/ditch armed with a big size 
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khukri and at that time, the informant fired from his service 

pistol.   

 

56. Whether incident amount to offence u/S 307 IPC: 

The word attempt literally means an endeveour to do 

something. In law, attempt means an act towards the 

commission of the offence which fails due to circumstances 

independent of the attemptor’s will.  

 

57. There is a very thin line of difference between preparation 

stage and the stage when attempt can be said to have been 

made. A person is said to commit “attempt” when he goes 

beyond the preparation stage. This question of difference 

between “preparation” and “attempt” came for discussion before 

the Supreme Court in Md. Yakub Vs State reported in AIR 1980 

SC 1111.  

58. The fact involved was as follows: The accused was caught 

with a truck laden with silver at a sea coast dead in the night 

hours. The custom officials had arrived suddenly and seeing 

them, a sea ferry had escaped. The accused was convicted for 

attempt to commit smuggling of silver by the trial Court and the 

conviction was upheld by the Bombay High Court. The convict 

preferred an SLP before the Supreme Court and contended that 

at the most, the act proved was preparation and that many more 

steps were required before the silver could be smuggled to 

another country. It was the contention of the defence that as it 

was not the penultimate step, the conviction of the accused for 

attempt to smuggle silver ought to be set aside.  
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59. The Hon’ble Supreme Court rejected the argument of the 

defence and held that for an attempt, it is not required that the 

steps taken by the accused should be penultimate one. The Apex 

Court observed that surrounding circumstance that the accused 

had taken the silver laden truck to the sea coast late in the night 

and not during normal business hours rule out the possibility that 

it was only an inter-state trade and not smuggling. Another 

incriminating material noted by the Apex Court was that the sea 

ferry had escaped as soon as the custome officials arrived and in 

that background, so held the Supreme Court the act was done 

with a manifest and proximate intent to commit the offence of 

smuggling. 

 

60.  The law also requires that there was to be some 

intervening factor because of which the offence could not be 

completed. The Supreme Court opined that the intervening factor 

was the timely arrival of the custom officials. In that background, 

the conviction of the appellant for committing attempt was 

upheld by the highest court.  

 

61. I would also like to draw the attention to the decision in 

Omprakash Vs State of Punjab (1962) 1 SCJ 108. The facts were 

that the appellant systematically and deliberately starved his wife 

and kept her locked in house. One day, she escaped and went to 

a hospital. The husband (appellant) was prosecuted and 

convicted for offence under Section 307 IPC. The appellant 

contended that for an offence under Section 307 IPC, it is the 
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last act which should be effective to cause death. It was asserted 

that the starving of the wife would not have caused death in the 

near future.  

 

62. The Supreme Court rejected the contentions of the 

appellant and observed as follows:  

 

A person commits an offence under Section 307 IPC when 

he has an intention to commit murder and in pursuance to 

that intention does an act towards its commission, 

irrespective of the fact whether that act is penultimate act 

or not. What Section 307 IPC really requires is that the 

accused must do an act with such guilty intention and 

knowledge and in such circumstance that but for some 

intervening fact the act would have amounted to murder in 

the normal course of events.    

 

63. In the light of the above decision, when I re-capitulate the 

facts I find that the accused had chased PW1 with his naked 

khukri even into the nala. The Khukri has been exhibited as 

Material Exhibit A and I have no doubt that such a khukri is 

capable of causing death in one blow itself. It also stands proved 

that had PW1 not fired at him (accused), the accused was just 

about to hit and attack PW1 with that big size khukri. The 

intervening factor was the firing of the bullet at the leg of the 

accused person.  
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64.  A careful reading of the decision in Md Yakub lead me to 

opine that the trial Court must also look into the surrounding 

circumstance while determining whether attempt to commit the 

offence has been proved or not. In Md. Yakub (supra) the 

Supreme Court took note that the truck laden with silver was 

brought to the sea coast dead in the night and that the sea ferry 

had escaped seeing the arrival of custom officials.  

 

65. In the case at hand it stands proved that the accused has 

several criminal cases pending against him. The offence for 

which the accused stands charged by Courts of law include 

offences of dacoity, contravention of Arms Act, attempt to 

murder etc. This is the surrounding circumstance and it is a 

relevant piece of evidence which I cannot brush aside. Intention 

of a person is to be deciphered from his conduct. In the case at 

hand, it stands proved that a man with a criminal background 

armed with a big size khukri comes out of his hiding and attack 

the informant and then chases him into the nala. In such 

circumstances having analyzed and scrutinized the evidence very 

carefully I have no doubt that accused had the requisite mens 

rea to cause the death of the informant in order to make good 

his escape and therefore the ingredient of Section 307 IPC stands 

proved against the accused person. The accused accordingly 

stands convicted.    

 

66. Whether incident amount to offence u/S 353 IPC: 

The ocular and documentary evidence goes to prove that the 

four policemen were on duty. Exhibit 3 proves the ocular 
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evidence. It also stands proved that accused came out armed 

with a big khukri and chased the policemen. The accused 

therefore intended to deter the policemen and he used criminal 

force to achieve his intention. I have no doubt therefore that the 

incident proved fulfils the requirement of Section 353 IPC. In the 

result, the accused stands convicted for committing offence 

punishable under Section 353 IPC and under Section 307 IPC. 

 

67. Benefit of Probation: In the instant case, it has come on 

record that accused/convict has flouted Court’s order in at least 

four cases by jumping bail and not honouring the Court’s 

process. It has also come on record that accused has criminal 

antecedents. The nature of the offence proved is also a serious 

one. Hence I conclude that the convict does not deserve the 

benefit of probation.   

 

68. Hearing on sentence: I have heard the convict. He 

pleads leniency claiming to be the sole bread earner. I have 

considered all relevant facts. I have taken note of the fact that 

the convict is a history sheeter with several cases pending 

against him. Deterrence is also a recognized school of penology. 

Having balanced the incriminating and mitigating circumstances I 

sentence the convict as follows: 

 

For offence u/S 307 IPC, I sentence the convict to 4 (four) years 

simple imprisonment and to pay a fine Rs. 5000/- (Rupees Five 

Thousand) in default of payment of fine SI for 1 month. The 

convict is also sentenced u/S 353 IPC to 2 (years) simple 
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imprisonment and to pay a fine a Rs 100/- (Rupees One 

Hundred) in default SI for 1 day. Both sentences run 

concurrently. Set of the period spent by the convict in jail. 

Furnish a free copy to the convict forthwith. Send a copy of 

Judgment & Order to the Deputy Commissioner, Udalguri and 

Superintendent of Police, Udalguri. Prepare a conviction warrant. 

 

Given under my hand and seal of this Court on this the 11th day 

of August 2015 

 

   
 ( R. Lal) 
Asstt. Sessions Judge, 

            Udalguri: BTAD 
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ANNEXURE 

PROSECUTION SIDE: 

Number of Prosecution witnesses examined: 07 

i. PW1 Dipu Bora. 

ii. PW2 Trimurti Basumatary. 

iii. PW3 Nayanmoni Gogoi. 

iv. PW4 Kristapal Mardi. 

v. PW5 Gogen Deka 

vi. PW6 Someswar Rabha 

vii. PW7 Dhireswar Baruah 

 

Number of prosecution documents exhibited:  7 

i. Exhibit 1 is a FIR. 

ii. Exhibit 2 is the seizure list. 

iii. Exhibit 3 is the Extract copy of GD entry No. 508 dated 23.03.2015 

iv. Exhibit 4 is the Sketch-Map. 

v. Exhibit 5 is a Charge Sheet. 

 

DEFENCE SIDE: 

Number of Defence witnesses examined: 05 

i. DW1 Daoharu Boro. 

ii. DW2 Moneswar Boro. 

iii. DW3 Nijamshreee Boro. 

iv. DW4 Mukunda Deka. 

v. DW5 Arjun Limbu 

Number of Defence document exhibited: Nil 

 

 
 

 
( R. Lal) 

Asstt. Sessions Judge, 
            Udalguri: BTAD 

           


